STATE OF MAINE SUPERIOR COURT
PENOBSCOT COUNTY, ss. Civil Action
Docket No. CV-

BANGOR PUBLISHING COMPANY

d/b/a BANGOR DAILY NEWS,
Plaintiff, PLAINTIFF’S MOTION FOR TEMPORARY

RESTRAINING ORDER OR, IN THE
v ALTERNATIVE, PRELIMINARY
INJUNCTION

TOWN OF ORRINGTON,

Defendant.

Plaintiff Bangor Publishing Company d/b/a the Bangor Daily News (the “BDN")
moves for a temporary restraining order or, in the alternative, a preliminary injunction,
compelling Defendant the Town of Orrington (the “Town”) to promptly disclose public
records unlawfully withheld in violation of Maine’s Freedom of Access Act (“FOAA”), 1
M.R.S. §§ 400-414. The Town has a statutory obligation to make public records available for
inspection and copying within a reasonable time. 1 M.R.S. § 408-A. And yet the Town has
refused to disclose readily accessible and plainly public records—a Town contract and
related payment records—that the BDN requested months ago and that its undersigned
counse] again requested more recently. (Compl. ] 2, 5.)

The Town claims it will take up to six months to make the requested records
available. (Compl. q 5.) This violates the FOAA and amounts to a denial of the request. The
Town'’s stonewalling is keeping the public in the dark about information related to Town
contractual obligations and revenue without just and proper cause and in conflict with

FOAA's statutory mandate protecting the public’s right to know what the government is up
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to. The BDN and the public have waited long enough; this Court should order that the
requested records be disclosed immediately.

This motion is being emailed to the Town contemporaneous with filing with this
Court and is also being sent out for service.

INCORPORATED MEMORANDUM OF LAW
A. Background

The BDN asked the Town to provide readily accessible municipal records that
obviously qualify as public records under the FOAA. On October 29, 2024, the BDN, through
crime & justice reporter Marie Weidmayer, requested that the Town provide (1) a copy of
any invoices, receipts or other records of payments from Eagle Point Energy Center, or
EPEC, and/or associated LLCs to the town of Orrington, and (2) any and all contracts
between the Town and Eagle Point Energy Center, or EPEC, and/or associated LLCs.
(Compl. § 11 & Ex. A.) These records are neither voluminous, complex, nor exempt under
FOAA.

On November 6, 2024, the Town acknowledged the BDN'’s requests, but stated: “Due
to the ongoing litigation that the Town may or may not be involved with this matter, we
cannot provide an estimate when this material will be provided.” (Compl. 12 & Ex. B.) No
records were provided, and the Town declined to provide an estimate of when records
would be provided, if ever. (Compl. § 12.)

On February 27, 2025, the BDN, through counsel, followed up with the Town and
requested reconsideration of the Town’s response. (Compl. § 14.) But the Town still
refused to provide the requested records. After further inquiries to the Town by the BDN’s

lawyer went nowhere, on March 28, 2025, the BDN, through counsel, made a new FOAA
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request, requesting the same documents.! (Compl. { 15, 16 & Ex. D.) The Town Manager
responded on April 2, 2025, that fulfillment of the request would take approximately 4-6
months “due to current staffing loads and commitments.” (Compl. § 18 & Ex. F.) And after
further follow up by the BDN’s counsel about this patently unreasonable period of time, the
Town Manager offered the excuse that “I am currently in a pretty difficult budget season,
creating the Annual Town report, and gearing up for the Annual Town meeting. It is how |
have prioritized my time for roughly the next 3 months.” (Compl. § 20 & Ex. G.)

The Annual Town meeting is scheduled for June.2 (Compl. § 21.) According to the
Town’s website, in addition to the Town Manager Chris Backman, others involved in
administration in the Town Office include Town Clerk Susan Carson, Deputy Clerk Kelly
Kobrin, and Deputy Clerk Julie Chaffee.3 (Compl.  22.) If for any reason the Town Manager
is unable to comply with the simple task of finding the requested public records and
making them available, there is no reason he could not ask other staff in the Town Office to
lend a hand.

As of now, no records have been provided.

The records relate to a trash incinerator plant located in Orrington, which is owned
by Eagle Point Energy Center (“EPEC”). (Compl. § 2.) EPEC’s ownership is split between the
Town and another owner. (Compl. § 3.) The Town converted $2 million in back taxes and
other money that the Town had spent on the plant into a mortgage that EPEC is supposed

to pay monthly, according to the Town Manager. (Id.) Without access to the requested

1“A party seeking disclosure is free to request the information more than once.” Guy
Gannett Pub. Co. v. Maine Dep't of Public Safety, 555 A.2d 474, 476 (Me. 1989).

2 See https://orrington.govoffice.com/publicnotices.

3 See https://orrington.org/index.asp?SEC=639565FF-575F-4070-A5E0-31DAB3C65CD8.

g
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public records, it is unclear how much taxpayer money is being spent on the plant, whether

EPEC is paying its monthly mortgage to the Town, and the public is in the dark about the

specific contractual ownership arrangements. (Compl. { 4.) The public has a right to know.
B. Argument

A party seeking a TRO typically must show that four criteria are met: “(1) it will
suffer irreparable injury if the injunction is not granted; (2) such injury outweighs any
harm which granting the injunctive relief would inflict on the other party; (3) it has a
likelihood of success on the merits (at most, a probability; at least, a substantial
possibility); and (4) the public interest will not be adversely affected by granting the
injunction.” Bangor Historic Track, Inc. v. Dep’t of Agric., 2003 ME 140, 19, 837 A.2d 129.
However, because FOAA “expressly authorizes injunctive relief ordering disclosure of
public records, 1 M.R.S. § 409(1), irreparable harm need not be shown and there is no need
to balance the equities.” Macimage of Maine LLC v. Hancock County, No. CV-08-589, 2009
WL 1747877 (Me. Super. May 20, 2009) (citing State v. Sirois, 478 A.2d 1117,1121-22 (Me.
1984)).

Injunctive relief is the only remedy available here where no monetary value can be
placed on timely access to public information; there is no way to roll back the clock and
provide to the public information that it should have had earlier. Cf. Elrod v. Burns, 427 U.S.
347,373 (1976) (“The loss of First Amendment freedoms, for even minimal periods of
time, unquestionably constitutes irreparable injury.”).

1. The BDN will succeed on the merits.

The public’s right to timely access public records is enshrined in Maine’s FOAA,

which states that it is the “intent of the Legislature” that records “be open to public
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inspection” 1 M.R.S. § 401, and that “a person has the right to inspect and copy any public
record . .. within a reasonable period of time after making a request to inspect or copy the
public record” 1 M.R.S. § 408-A. FOAA also provides that its open records requirement must
be “liberally construed and applied.” 1 M.R.S. § 401. This means that “reasonable time” is
the shortest amount of time reasonably required to respond to a FOAA request. See
Campbell v. Town of Machias, 661 A.2d 1133, 1135 (Me. 1995) (“[T]he Act mandates a
prompt response from the government body from which information is sought.”). The
public’s right to know would be greatly diminished if public bodies could lawfully delay
access to records. See 1 M.R.S. § 401 (legislative statement of intent); cf. Grove Fresh
Distribs. v. Everfresh Juice Co., 24 F.3d 893, 897 (7th Cir. 1994) (“In light of the values which
the presumption of access endeavors to promote, a necessary corollary to the presumption
is that once found to be appropriate, access should be immediate and contemporaneous. ...
To delay or postpone disclosure undermines the benefit of public scrutiny and may have
the same result as complete suppression.”).

The records requested by the BDN—contracts and payment records involving the
Town—fall squarely within the definition of “public records.” Under 1 M.R.S. § 402(3),
“public records” means “any written, printed, or electronic data in the possession or
custody of an agency or public official and relating to the transaction of public or

L4

governmental business.” “The general rule under FOAA is that a municipality’s documents

are public records, . .. so that its documents are subject to public inspection . ...” Winifred

B. French Corp. v. Pleasant Point Passamaquoddy Rsrv., 2006 ME 53, 9, 896 A.2d 950. A

governmental entity’s contracts with third parties are important public records as they

evidence the commitment of public funds and obligations taken on by public entities. See,
-5-
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e.g., Town of Burlington v. Hosp. Admin. Dist. No. 1, 2001 ME 59, 1 18, 769 A.2d 857
(concluding that contract and compensation records were public records under FOAA). The
records the BDN requested here evidence legal obligations taken on by the Town and
public revenues and expenditures. (Compl. J 31.) They are quintessential public records.

The records do not fall within any exception to FOAA. See Springfield Terminal Ry.
Co. v. Dep’t of Transp., 2000 ME 126, | 8-9, 754 A.2d 353 (courts “strictly any statutory
exceptions” to FOAA, and “[t]he burden of proof falls on the agency to establish just and
proper cause for the denial of a [FOAA] request.”) (quotation marks omitted). The Town
initially claimed that “Due to the ongoing litigation that the Town may or may not be
involved with this matter, we cannot provide an estimate when this material will be
provided.” (Compl. § 12 & Ex. B.) The Town cited no exception to FOAA for when the Town
may (“or may not”) be involved in ongoing litigation. (See id.) Indeed, FOAA contemplates
that records in court proceedings may be public records unless they fall within the scope of
a privilege. See 1 M.R.S. § 402(3)(B). The records requested by the BDN are not in any way
attorney-client privileged given that they are not confidential; they were exchanged
between the Town and a third-party (EPEC).

Given that the requested records are public and no exception to FOAA applies, the
Town had a statutory obligation to make them available for inspection and copying within
areasonable time. 1 M.R.S. § 408-A(1). The statute does not establish a deadline to do so
given that FOAA requests come in all shapes and sizes; it may not be reasonable to require
a strict deadline for a complicated request calling for disclosure of archival materials,

voluminous records, or similar. But this request is straightforward, and has already been
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pending for nearly six months. And the Town claims that it could take yet another six
months to provider the records. (Compl. { 18 & Ex. F.)‘This is patently unreasonable.

The Town'’s reasons for delay are frivolous. There are multiple individuals employed
by the Town to handle administrative tasks. (Compl. § 22.) Any one of them could easily
locate these basic records and provide them to the BDN. This is not a task that requires
months. Instead, the Town has ignored its statutory obligations to facilitate access and
invented facially frivolous excuses to delay meeting its statutory mandate to make public
records available. Where a municipality deliberately and affirmatively impedes or thwarts
valid requests for access, that is evidence of bad faith. Hum. Rts. Def. Ctr. v. Maine Cnty.
Commissioners Ass'n Self-funded Risk Mgmt. Pool, 2023 ME 56, § 25, 301 A.3d 782. Because
what the Town has done here cannot be described as anything but bad faith, the BDN is
also entitled to recover litigation expenses and reasonable attorney fees. See 1 M.R.S. §
409(4).

2. The equities weigh in favor of disclosure.

Although the BDN need not show irreparable harm and there is no need to balance
the equities, see Macimage of Maine LLC, 2009 WL 1747877; Sirois, 478 A.2d at 1121-22, all
of the remaining injunctive relief factors support injunctive relief. The BDN and the public
are harmed every day that the Town refuses to comply with its statutory obligations to
disclose public records. “[O]nce it has been determined that the Freedom of Access Law
applies, then the Freedom of Access Law also establishes that disclosure is in the public
iﬁterest." Macimage of Maine LLC, 2009 WL 1747877; see also 1 M.R.S. § 401. The public
interest served by FOAA is protecting the public’s right to know what the government is up

to—an interest the Legislature has found “aid[s] in the conduct of the people’s business. “ 1
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M.R.S. § 401. “FOAA’s basic purpose . .. is to ensure an informed citizenry, vital to the
functioning of a democratic society, needed to check against corruption and to hold the
governors accountable to the governed.” MaineToday Media, Inc. v. State, 2013 ME 100, | 8,
82 A.3d 104 (quotation marks omitted). This is an interest of the highest order in our
representative form of government.

The information sought is of public concern and relates to how the Town is
spending taxpayer money. Without access to the requested public records, it is unclear how
much taxpayer money is being spent on the plant and whether EPEC is paying its monthly
mortgage to the Town. (Compl. | 4.) By delaying disclosure, the Town is not just harming
the BDN—it is depriving the community of their right to hold local government
accountable. The right to know what the government is doing with taxpayer money in a
local community is a fundamental public right; there is no adequate remedy at law for lost
time, public ignorance, or the erosion of trust in democratic institutions.

On the other side of the balance, nothing in FOAA suggests that it could be
reasonable to delay disclosure of a single contract and related payment records for up to a
year. The Town claims such significant delays are necessary “due to current staffing loads
and commitments” (Compl. § 18 & Ex. F), or because the Town Manager has to create an
Annual Town report or prepare for an Annual Town meeting (Compl. | 20 & Ex. G). The
Town'’s excuses are not supported by legal authority or by the plausible burden of the
BDN'’s straightforward request. The Town Manager cannot choose to “prioritize[ his] time”
in a way that flies in the face of government transparency and his statutory obligation to
respond to requests for public records. (Compl. § 20.) And even assuming hypothetically

that the Town Manager’s time were completely devoted to preparing for a Town Meeting
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scheduled to take place months from now and that other priorities more important than
the public’s right to know take precedence (a highly dubious proposition), the Town offers
no reason why the several other staff members it employs cannot assist the Town in
meeting its obligation to respond to the BDN’s request. All the relevant factors therefore
favor granting injunctive relief in favor of the BDN.

CONCLUSION

The FOAA does not permit municipalities to unreasonably delay access to public
records. If this is not a case where delay is unreasonable, then there is no such case. The
BDN is likely to prevail on the merits because it has requested public records which the
Town has refused to timely provide, citing baseless excuses. Disclosure is in the public
interest (1 M.R.S. § 401), and both the BDN and the public are harmed with every day that
the Town continues to ignore its statutory obligations. The requested records should have
been provided a long time ago. Enough is enough.

WHEREFORE, the BDN respectfully requests that this Court:

A Issue a temporary restraining order compelling the Town to produce the
requested records within one business day of the date the Town is notified of this Court’s
order, and if the Town contends that it is unable to do so, order that the Town Manager file
a sworn affidavit attesting in detail to the specific reasons doing so is impossible and the
specific tasks and activities that take priority over the Town’s compliance with FOAA; or,
alternatively,

B. Schedule a hearing on the BDN's motion for a preliminary injunction at the

earliest available time; and
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C. Award the BDN the costs of this proceeding, including reasonable attorneys’

fees, as permitted by 1 M.R.S. § 409(4); and

D. Grant the BDN such other and further relief as this Court may deem just and

proper.

DATED: April 22,2025

Respectfully submitted,

/s/ Sigmund D. Schutz

Sigmund D. Schutz, Bar No. 8549
Alexandra Harriman, Bar No. 6172
Preti Flaherty LLP

One City Center

P.0. Box 9546

Portland, ME 04112-9546
207.791.3000

sschutz@preti.com
aharriman@preti.com

Attorneys for Plaintiff Bangor Publishing Company
d/b/a the Bangor Daily News
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STATE OF MAINE SUPERIOR COURT

PENOBSCOT COUNTY, ss. Civil Action
Docket No. CV-

BANGOR PUBLISHING COMPANY d/b/a
BANGOR DAILY NEWS,

Plaintiff ORDER ON PLAINTIFF’'S MOTION FOR
v ’ TEMPORARY RESTRAINING ORDER OR,
' IN THE ALTERNATIVE, PRELIMINARY

TOWN OF ORRINGTON, INJUNCTION

Defendant.

Upon consideration of the Plaintiff’s Verified Complaint and the Plaintiff's Motion for
Temporary Restraining Order / Preliminary Injunction, the motion is hereby GRANTED for
the reasons set forth in the motion. See 1 M.R.S. §§ 408-A(1) and 409(1).

It is ORDERED that Defendant the Town of Orrington shall produce to counsel for
Plaintiff copies of all of the requested records within one business day of the date the Town
is notified of this Order, unless the Town contends that it is not possible to do so. If the
Town contends that it is not possible to do so, the Town is hereby ORDERED to file an
affidavit within two business days of the date the Town is notified of this Order attesting:
(i) in detail to the specific reasons it is impossible to more quickly comply with Plaintiff’s
FOAA request; (ii) the specific tasks and activities that have taken or will take priority over
the Town'’s statutory obligation to comply with Plaintiff's FOAA request; and (iii) the date
by which the Town proposes to fully respond to the Plaintiff's FOAA request by producing
copies of all of the requested records.

It is further ORDERED that the Clerk shall schedule this matter for a case
management conference to be held by Zoom to discuss the further course of proceedings.
See 1 M.R.S. § 409(1) (“Appeals may be advanced on the docket and receive priority over
other cases when the court determines that the interests of justice so require.”) At the case

-management conference, the Court will address: (i) the status of the Town's response to
Plaintiff's FOAA request if the records have not by that time been provided to Plaintiff; and
(ii) the Plaintiff’s claim that the Court should award reasonable attorneys’ fees and
litigation expenses pursuant to 1 M.R.S. § 409(4).

SO ORDERED.

DATE:

Justice, Maine Superior Court

22930863.1



CONTAINS NONPUBLIC DIGITAL INFORMATION
MAINE JUDICIAL BRANCH

This summary sheet and the information it contains do not replace or supplement the filing and service of pleadings or other papers
as required by the Maine Rules or by law. This form is required for the Clerk of Court to initiate or update the civil docket. The
information on this summary sheet is subject to the requirements of M. R. Civ. P. 11.

8 COUNTY OF FILING OR DISTRICT COURT JURISDICTION (“X” the appropriate box and enter the County or location)
Superior Court County: Penobscot
[] District Court Location (city/town):

Initial Complaint: A complaint filed as an original
proceeding. A filing fee is required.

Third-Party Complaint: An original defendant’s
action against a third party that was not part of
the original proceeding. A filing fee is required.
Cross-Claim: An original defendant’s claim
against another original defendant. No
additional fee is required.

Counterclaim: An original defendant’s claim
against an opposing party. No additional fee is
required.

Reinstated or Reopened Case: Money Judgment
Disclosures or post-judgment motions.

R NATURE OF THE FILING
initial Complaint
D Third-Party Complaint
[] cross-Claim or Counterclaim
[] Reinstated or Reopened case
Docket No.:
If filing a second or subsequent Money Judgment Disclosure, give the
docket number of the first disclosure.)

Hi. [:l REAL ESTATE OR TITLE TO REAL ESTATE IS INVOLVED

V. MOST DEFINITIVE NATURE OF ACTION
(“X” in ONE box. If the case fits more than one nature of action, select the one that best describes the cause of action.)

GENERAL CIVIL

Constitutional/Civil Rights

[] constitutional/Civil Rights
Contract

E] Debt Collection brought by a debt

Statutory Actions
Freedom of Access

[] other Statutory Action
|:| Unfair Trade Practice
Miscellaneous Civil

REAL ESTATE

Foreclosures

[[] Foreclosure (ADR exempt)

D Foreclosure (Diversion eligible)
I:] Foreclosure (Other)

collector as defined by 32 M.R.S. § [] Administrative Warrant Title Actions
11002 (Contract Case Cover Sheet |_| Appointment of Receiver |:| Boundary
(CV-261) must be attached) [] Arbitration Awards [[] Easement

Eminent Domain
Quiet Title
scellaneous Real Estate
Abandoned Road
Adverse Possession

] Common Law Habeas Corpus
[ ] Drug Forfeiture

] Foreign Deposition
| | Foreign Judgments

[T HIV Testing

] other Contract (Contract Case
Cover Sheet (CV-261) must be
attached)

Declaratory/Equitable Relief

D Declaratory Judgment

[] General Injunctive Relief
[[] other Equitable Relief
Non-Personal Injury Torts
[] Auto Negligence

D Libel/Defamation

D Other Negligence

[] other Non-Personal Injury Tort
Personal Injury Torts

[] Assautt/Battery

[:] Auto Negligence

] Domestic Tort

] Medical Malpractice

D Other Negligence

[] other Personal Injury Tort
[] Product Liability

[C] property Negligence

:] Land Use Enforcement (80K)
[] Minor Settlements

("] other Civil

:I Other Forfeiture/Property Libel
:I Pre-Action Discovery

:I Prisoners Transfers

[ ] shareholders’ Derivative Action

APPEALS (ADR EXEMPT)

I:] Administrative Agency (80C)
D Governmental Body (808B)
[] other Appeal

Equitable Remedy
Mechanics Lien
Nuisance

Other Real Estate
Partition
Trespass

O0O0OOOO0O0O s OO

CHILD PROTECTIVE CUSTODY
[C] Non-DHHS Protective Custody

SPECIAL ACTIONS
D Money Judgment Disclosure

ADA Notice: The Maine Judicial Branch complies with the Americans with Disabilities Act (ADA). If you need a reasonable

accommodation contact the Court Access Coordinator, accessibility@courts.maine.gov, or a court clerk.
Language Services: For language assistance and interpreters, contact a court clerk or interpreters@courts.maine.gov.
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CONTAINS NONPUBLIC DIGITAL INFORMATION

V.

VI.

MAINE JUDICIAL BRANCH

M.R. Civ. P. 16B ALTERNATIVE DISPUTE RESOLUTION (ADR)
|:| I certify that pursuant to M.R. Civ. P. 16B(b), this case is exempt from a required ADR process because
(“X” one box below):
D It falls within an exemption listed above (it is an appeal or an action for non-payment of a note in a secured
transaction).
[] The plaintiff or defendant is incarcerated in a local, state, or federal facility.
] The parties have participated in a statutory pre-litigation screening panel process with (name of panel chair)
that concluded on (date of panel finding - mm/dd/yyyy)

|:] The parties have participated in a formal ADR process with (name of neutral)

on (date — mm/dd/yyyy) .
[:l The plaintiff’s likely damages will not exceed $30,000, and the plaintiff requests an exemption.
D The action does not include ADR pursuant to M.R. Civ. P. 16(a){1).

|:| There is other good cause for an exemption and the plaintiff has filed a motion for exemption.

PARTY AND ATTORNEY CONTACT INFORMATION

If you need additional space, list additional parties on an attachment and note "see attachment" in the appropriate section.

Please note: If a party is a government agency, use the full agency name or the standard abbreviation. If the party
is an official within a government agency, identify the agency first and then the official, giving both name and title.

(a) PLAINTIFF(S)

(“X” the box below to indicate the party type associated with the filing)
Plaintiff(s)

] Third-Party Plaintiff(s)

I:I Counterclaim Plaintiff(s)

|:| Cross-Claim Plaintiff(s)

Is the plaintiff a prisoner in a local, state, or federal facility? [_| Yes [X] No
Name (first, middle initial, last): Bangor Publishing Co. d/b/a Bangor Daily News

Mailing address (include county): 1 Merchants Plaza

Bangor, ME 04401

Telephone:

Email:

Name (first, middle initial, last):

Mailing address (include county):

Telephone:

Email:

{b) ATTORNEY(S) FOR PLAINTIFF(S)
If there are multiple attorneys, indicate the lead attorney. If all counsel do not represent ALL plaintiffs, specify which
plaintiff(s) the listed attorney(s) represents.

Name and bar number: Sigmund D. Schutz, Bar #8549

Firm name: Preti Flaherty LLP

Mailing Address: P.O. Box 9546

Portland, ME 04112-9546

Telephone: 207-791-3000

Email: sschutz@preti.com

ADA Notice: The Maine Judicial Branch complies with the Americans with Disabilities Act (ADA). If you need a reasonable
accommodation contact the Court Access Coordinator, accessibility@courts.maine.gov, or a court clerk.
Language Services: For language assistance and interpreters, contact a court clerk or interpreters@courts.maine.gov.
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Name and bar number:
Firm name:
Mailing Address:

Telephone:
Email:

(c) DEFENDANT(S)

MAINE JUDICIAL BRANCH

(“X” the box below to indicate the party type associated with the filing)

Defendant(s)

|:| Third-Party Defendant(s)
|:| Counterclaim Defendant(s)
|:| Cross-Claim Defendant(s)

Is the defendant a prisoner in a local, state, or federal facility? |:| Yes & No

Name (first, middle initial, last):
Mailing address (include county):

Telephone:
Email:

Town of Orrington

One Municipal Way

Orrington, ME 04474

207-825-3340

manager@orrington.org

Name (first, middle initial, last):
Mailing address (include county):

Telephone:
Email:

(d) ATTORNEY(S) FOR DEFENDANT(S)
If there are multiple attorneys, indicate the lead attorney. If all counsel do not represent ALL defendants, specify which
defendant(s) the listed attorney(s) represents.

Name and bar number:
Firm name:
Mailing Address:

Telephone:
Email:

Name and bar number:
Firm name:
Mailing Address:

Telephone:
Email:

ADA Notice: The Maine Judicial Branch complies with the Americans with Disabilities Act (ADA). If you need a reasonable
accommodation contact the Court Access Coordinator, accessibility@courts.maine.gov, or a court clerk.
Language Services: For language assistance and interpreters, contact a court clerk or interpreters@courts.maine.gov.
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CONTAINS NONPUBLIC DIGITAL INFORMATION
MAINE JUDICIAL BRANCH

(e) PARTIES IN INTEREST

Name (first, middle initial, last):
Mailing address (include county):

Telephone:
Email:

Name (first, middle initial, last):
Mailing address (include countyy):

Telephone:
Email:

(f) ATTORNEY(S)
If there are multiple attorneys, indicate the lead attorney. If all counsel do not represent ALL parties in interest, specify
which parties in interest the listed attorney(s) represents.

Name and bar number:
Firm name:
Mailing Address:

Telephone:
Email:

Name and bar number:
Firm name:
Mailing Address:

Telephone:
Email:

ViIl. RELATED CASE(S) IF ANY
Case name:
Docket Number:
Assigned Judge/Justice:

44
Date (mm/dd/yyyy): 04/22/2025 > L

Signature of Plaintiff or Lead Attorney of Record

Sigmund D. Schutz, Bar #8549

Printed Name of Plaintiff or Attorney

ADA Notice: The Maine Judicial Branch complies with the Americans with Disabilities Act (ADA). If you need a reasonable
accommodation contact the Court Access Coordinator, accessibility@courts.maine.gov, or a court clerk.
Language Services: For language assistance and interpreters, contact a court clerk or interpreters@courts.maine.gov.
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TOWN OF ORRINGION, MAINE

EXHIBIT

November 6, 2024
Marie Weidmeyer
Bangor Daily News
1 Merchants Plaza
Bangor, ME 04401
Dear Marie,

Thank you for your request FOAA request dated October 29, 2024 at 4:19 PM. This letter may
serve as our formal notification that we have received your request.

As | understand your request, you would like the following information:

“any and all contracts between the town and Eagle Point Energy Center, or EPEC,
and/or associated LLC's, to the Town of Orrington.”

We also understand you request to:

“ ... that fees related to the fulfillment of this request be waived.”
We anticipate that the time involved with gathering the necessary materials with exceed the
statutory maximum time allowed before fees may be collected for FOAA request and therefore

there will be a fee associated with this request as permitted.

We anticipate that this fee will NOT exceed one hundred ($100.00) dollars and the Town of
Orrington shall bill the Bangor Daily News for the actual time expended on this request.

Due to the ongoing litigation that the Town may or may not be involved with this matter, we
cannot provide an estimate when this material will be provided.

If you have any other questions, please feel free to reach out to me at any time.

Chris Backm
Town Manag

One Municipal Way ¢ Orrington, Maine 04474

Tel.: (207) 825 - 3340 « Fax.: (207) 825-4138 « Web Site, orrington.govoffice.com



TOWN OF ORRINGION, MAINE

November 6, 2024
Marie Weidmeyer
Bangor Daily News
1 Merchants Plaza
Bangor, ME 04401
Dear Marie,

Thank you for your request FOAA request dated October 29, 2024 at 4:19 PM. This letter may
serve as our formal notification that we have received your request.

As | understand your request, you would like the following information:

“any invoices, receipts or other records of payments from Eagle Point Energy Center,
or EPEC, or associated LLC’s, to the Town of Orrington.”

We also understand you request to:

“.... that fees related to the fulfillment of this request be waived.”
We anticipate that the time involved with gathering the necessary materials with exceed the
statutory maximum time aliowed before fees may be collected for FOAA request and therefore

there will be a fee associated with this request as permitted.

We anticipate that this fee will NOT exceed one hundred ($100.00) dollars and the Town of
Orrington shall bill the Bangor Daily News for the actual time expended on this request.

Due to the ongoing litigation that the Town may or may not be involved with this matter, we
cannot provide an estimate when this material will be provided.

If you have any other questions, please feel free to reach out to me at any time.

Chris Backma
Town Manager

One Municipal Way ¢ Orrington, Maine 04474

Tel.: (207) 825 - 3340 « Fax.: (207) 825-4138 » Web Site, orrington.govoffice.com



Portland, ME

' Préti‘FIaherty

Augusta, ME
Concord, NH
Sigmund D. Schutz
sschutz@preti.com Boston, MA
207.791.3247 Washington, DC

February 27, 2025
VIA EMAIL

Chris Backman, Town Manager
Town of Orrington

One Municipal Way

Orrington, ME 04474

RE: Bangor Daily News FOAA Request
REQUEST FOR RECONSIDERATION

Dear Mr. Backman:

On behalf of the Bangor Daily News (the “BDN”), I request reconsideration of your
response to the BDN’s recent Freedom of Access Act (“FOAA”) requests. Your November 6,
2024 letter acknowledged the BDN’s request for (1) any and all contracts between the
Town and Eagle Point Energy Center, or EPEC, and/or associated LLC’s, to the Town of
Orrington; and (2) any invoices, receipts or other records of payments from Eagle Point
Energy Center, or EPEC, or associated LLC's, to the Town of Orrington. The Town denied
the requests “[d]ue to the ongoing litigation that the Town may or may not be involved
with this matter . ...” On that basis, no records were provided, and the Town declined to
provide an estimate of when any records would be provided, if ever.

Under FOAA “a person has the right to inspect and copy any public record ... within
areasonable time of making the request to inspect or copy the public record.” 1 M.R.S. §
408-A. “The general rule under FOAA is that a municipality’s documents are public records,
... so that its documents are subject to public inspection ....” Winifred B. French Corp. v.
Pleasant Point Passamaquoddy Rsrv., 2006 ME 53, § 9, 896 A.2d 950. The “the definition
given to the term ‘public record’ by § 402 is a very broad one, subject only to specific
exceptions.” Bangor Publ'g Co. v. Univ. of Maine Sys., No. CV-95-223, 1995 WL 870104, at *2
(Me. Super. Dec. 4, 1995). Contracts and invoices between the Town and Eagle Point Energy
Center are public records.! See, e.g., Town of Burlington v. Hosp. Admin. Dist. No. 1, 2001 ME
59, 118, 769 A.2d 857 (concluding that contract and compensation records were public
records under FOAA). These records evidence legal obligations taken on by the Town and
public revenues/expenditures. They are quintessential public records.

The Town cites no exception to FOAA for documents when the Town may (“or may
not”) be involved in ongoing litigation. See Springfield Terminal Ry. Co. v. Dep’t of Transp.,
2000 ME 126, 11 8-9, 754 A.2d 353 (courts “strictly any statutory exceptions” to FOAA, and

1 This is especially true where the facility is co-owned by the Town. See
https://epecmaine.com/about-epec/.

Preti Flaherty
Beliveau & Pachios LLP .

| www.preti.com
AT 22748278 1

22751996.1



PRETI FLAHERTY

Chris Backman, Town Manager
February 27, 2025
Page 2

“[t]he burden of proof falls on the agency to establish just and proper cause for the denial
of a [FOAA] request.”) (quotation marks omitted); M.R.Evid. 502(d)(6) (limiting scope of
privilege as between a public officer/agency and its lawyers). Indeed, FOAA contemplates
that records in court proceedings may be public records unless they fall within the scope of
a privilege. See 1 M.R.S. § 402(3)(B).

The records requested by the BDN are not in any way attorney-client privileged.
And they could not possibly fall within the scope of any privilege given that they were
exchanged between the Town and a third-party, the Eagle Point Energy Center and thus are
not confidential.

We ask that the Town to reconsider its position and review this matter with the
Town’s attorney. The requested records can be provided directly to the BDN per their
request. | would be pleased to further discuss this matter and appreciate the Town’s
consideration of the BDN's position.

Very truly yours,

[E

Sigmund D. Schutz
SDS:aah

cc: Bangor Daily News

22748278.1
22751996.1



EXHIBIT

PretiFlaherty "D

Augusta Ve
Conceeld NE
Sigmund D. Schutz Boston
sschutz@preti.com
- 207.791.3247 Washingtnn, 3¢

March 28, 2025

VIA EMAIL AND FIRST CLASS MAIL

Chris Backman, Town Manager
Town of Orrington

One Municipal Way

Orrington, ME 04474

manager@orring;on.org

Re: Bangor Daily News FOAA Request

Dear Mr. Backman:

Please consider this to be a Freedom of Access Act request on behalf of our client,
the Bangor Daily News (the “BDN”).

The BDN requests the following records:

1. any invoices, receipts or other records of payments from Eagle Point Energy
Center, or EPEC, and/or associated LLCs to the town of Orrington; and

2. any and all contracts between the town and Eagle Point Energy Center, or EPEC,
and/or associated LLCs.

These records were previously requested directly by the BDN. After Orrington
denied the request, I requested reconsideration for the reasons explained in my February
27,2025 letter (enclosed), but have received no response despite leaving a voice mail and
sending emails on March 7, 2025 and March 24, 2025.

The BDN is free to ask again for the same records. See Guy Gannett Pub. Co. v. Maine

Dep't of Public Safety, 555 A.2d 474, 476 (Me. 1989) (“A party seeking disclosure is free to
request the information more than once.”)

228614661



PRETI FLAHERTY

Chris Backman, Town Manager
March 28, 2025
Page 2

[ would be pleased to further discuss this request with you or the Town’s counsel.
Thank you for your timely assistance with this request.

Very truly yours,

—

Sigmund D. Schutz
SDS:jac
Enclosure

cc: Bangor Daily News (via email)
Brenda Kielty, Esq. -- Maine FOAA Ombudsman (via email)

22861466.1



EXHIBIT

Charron, Jean A.

From: Kielty, Brenda <Brenda.Kielty@maine.gov>
Sent: Friday, March 28, 2025 10:15 AM

To: Manager@Orrington.Org

Cc: Schutz, Sigmund D.

Subject: Schutz-BDN/Orrington

Note: *** This email originated from outside of Preti. Please do not click on any links or open attachments unless
you can verify the sender and content.***

Dear Town Manager Backman,

I received a complaint from Attorney Schutz on behalf of the Bangor Daily News regarding an October 29,
2024 Freedom of Access Act (FOAA) request for contracts and records of payments by Eagle Point Energy
Center to the Town of Orrington. Your November 6, 2024 acknowledgment of the request includes a fee
estimate and a statement that a date of production cannot be determined due to the possibility of ongoing
litigation. There is no outright denial in the correspondence.

I am not clear on the grounds the Town is asserting for withholding otherwise non-confidential records until the
completion of possible litigation. If there is some communication I have not reviewed or my understanding is
not accurate, please let me know. I would appreciate clarification on what legal basis supports delaying release
until an uncertain date in the future.

Thank you,
Brenda

BRENDA KIELTY | ASSISTANT ATTORNEY GENERAL
PUBLIC ACCESS OMBUDSMAN

OFFICE OF THE MAINE ATTORNEY GENERAL

6 STATE HOUSE STATION | AUGUSTA, ME 04333

(207) 626-8577 (DIRECT DIAL) | (207) 626-8800 (MAIN OFFICE)

brenda.kielty@maine.gov | www.maine.gov/foaa

Correspondence to and from this office is considered a public record and may be subject to a request under the Maine Freedom of
Access Act. Information that you wish to keep confidential should not be included in email correspondence.



TOWN OF ORRINGION, MAINL

EXHIBIT
April 2, 2025

Sigmund D. Shutz

Preti Flaherty Beliveau & Pachios, LLP
PO Box 9546

Portland, ME 04112-9546

RE: FOAA request dated March 28, 2025
Dear Attorney Shutz,

Thank you for your recent FOAA request dated March 28, 2025 and this letter serves as a
formal confirmation on that request.

| understand that this request is on behalf of your client The Bangor Daily News. | understand
that you / they are requesting:

1. any invoices, receipts, or other records of payments from Eagle Point Energy Center
(EPEC) and/or associated LLCs

2. any and all contracts between the Town and Eagle Point Energy Center (EPEC)
and/or associated LLC’s.

We anticipate that the time involved with gathering the necessary materials with exceed the
statutory maximum time allowed before fees may be collected for FOAA requests and therefore
there will be a fee associated with this request as permitted.

We anticipate that this fee will NOT exceed one hundred ($100.00) dollars and the Town of
Orrington shall bill Preti Flaherty for the actual time expended on this request.

We anticipate that fulfillment of this request will take approximately four to six (4-6) months due
to current staffing loads and commitments. We anticipate that the latest this information will be
provided will be September 30, 2025.

If you have any further questions, please do not hesitate to contact me.

Sincerely,

Chris Backman
Town Manager

One Municipal Way ¢ Orrington, Maine 04474

Tel.: (207) 825 - 3340 « Fax.: (207) 825-4138 » Web Site, orrington.govoffice.com



EXHIBIT

Charron, Jean A.

From: Chris Backman <manager@orrington.org>

Sent: Thursday, April 3, 2025 11:04 AM

To: Schutz, Sigmund D.

Ce: Charron, Jean A.; Dan MacLeod; Kielty, Brenda; Harriman, Alexandra A.
Subject: Re: Schutz-BDN/Orrington

Note: *** This email originated from outside of Preti. Please do not click on any links or open attachments unless
you can verify the sender and content.***

I am currently in a pretty difficult budget season, creating the Annual Town report, and gearing up for the
Annual Town meeting.
itis how | have prioritized my time for roughly the next 3 months.

Chris Backman

Town Manager

Town of Orrington, ME
One Municipal Way
Orrington, ME (04474

Telephone (207) 825-3340 Ext 6
Fax (207) 825-4138

www.orrington.org

NOTICE: In accordance with 1 M.R.S. § 402(3) of Maine's Freedom of Access Act, any record (including
this email) in the possession or custody of a public official which has been received or prepared for use
in connection with the transaction of public or governmental business or contains information relating to
the transaction of public or governmental business may constitute a public record. There are very few
exceptions. For more information, please visit www.maine.gov/foaa.

On Wed, Apr 2, 2025 at 5:41 PM Schutz, Sigmund D. <SSchutz@preti.com> wrote:

Chris:

1 hope we can reduce the burden on Orrington.

Would you have time tomorrow or Friday for a call to discuss this request? 4-6 months is an extremely long time.



Is the Town using accounting or finance software? Can the Town simply provide a report with the dates, amounts of
payments from this entity? The Town’s relationship with this entity is not old, so it's hard to understand how this would
be so burdensome or time consuming.

I assume the contract is not hard to locate. Can the Town provide this by email to me tomorrow? There’s no need to
wait for the payment records before this is provided.

I look forward to hearing from you.

-Sig Schutz

Sigmund D. Schutz
207.791.3247 Tel
207.232.3045 Cell

sschutz@preti.com
Bio | LinkedIn | preti.com

PretiFlaherty

One City Center

P.O. Box 9546

Portland, ME 04112-9546

From: Chris Backman <manager@orrington.org>

Sent: Wednesday, April 2, 2025 4:48 PM

To: Kielty, Brenda <Brenda.Kielty@maine.gov> :

Cc: Schutz, Sigmund D. <SSchutz@preti.com>; Charron, Jean A. <JCharron@preti.com>
Subject: Re: Schutz-BDN/Orrington

Note: *** This email originated from outside of Preti. Please do not click on any links or open attachments unless
you can verify the sender and content.***

Good afternoon,

Attached please find the Towns confirmation letter of the FOAA request dated 3-28-25.

If you need additional information, please feel free to contact me at any time.

Chris Backman



Town Manager
Town of Orrington, ME
One Municipal Way

Orrington, ME 04474

Telephone (207) 825-3340 Ext 6

Fax (207) 825-4138

www.orrington.org

NOTICE: In accordance with 1 M.R.S. § 402(3) of Maine's Freedom of Access Act, any record (including
this email) in the possession or custody of a public official which has been received or prepared for use
in connection with the transaction of public or governmental business or contains information relating
to the transaction of public or governmental business may constitute a public record. There are very few
exceptions. For more information, please visit www.maine.gov/foaa.

On Fri, Mar 28, 2025 at 10:14 AM Kielty, Brenda <Brenda.Kielty@maine.gov> wrote:

Dear Town Manager Backman,

I received a complaint from Attorney Schutz on behalf of the Bangor Daily News regarding an October 29,
2024 Freedom of Access Act (FOAA) request for contracts and records of payments by Eagle Point Energy
Center to the Town of Orrington. Your November 6, 2024 acknowledgment of the request includes a fee
estimate and a statement that a date of production cannot be determined due to the possibility of ongoing
litigation. There is no outright denial in the correspondence.

I am not clear on the grounds the Town is asserting for withholding otherwise non-confidential records until
the completion of possible litigation. If there is some communication I have not reviewed or my
understanding is not accurate, please let me know. I would appreciate clarification on what legal basis
supports delaying release until an uncertain date in the future.



Thank you,

Brenda

BRENDA KIELTY | ASSISTANT ATTORNEY GENERAL
PUBLIC ACCESS OMBUDSMAN

OFFICE OF THE MAINE ATTORNEY GENERAL

6 STATE HOUSE STATION | AUGUSTA, ME 04333

(207) 626-8577 (DIRECT DIAL) | (207) 626-8800 (MAIN OFFICE)

brenda.kielty@maine.gov | www.maine.gov/foaa

Correspondence to and from this office is considered a public record and may be subject to a request under the Maine Freedom of
Access Act. Information that you wish to keep confidential should not be included in email correspondence.

This E-Mail may contain information that is privileged, confidential and / or exempt from discovery or disclosure under applicable law.
Unintended transmission shall not constitute waiver of the attorney-client or any other privilege. If you are not the intended recipient of this
communication, and have received it in error, please do not distribute it and notify me immediately by E-mail at sschutz@preti.com or via
telephone at 207.791.3000 and delete the original message. Unless expressly stated in this e-mail, nothing in this message or any
attachment should be construed as a digital or electronic signature or as a legal opinion.



Town of Orrington
One Municipal Way
Orrington, ME 04474

Dear Chris Backman,

The Bangor Daily News respectfully requests that the town of Orrington provide a copy of,
pursuant to 1 M.R.S.A. §408, any invoices, receipts or other records of payments from Eagle
Point Energy Center, or EPEC, and/or associated LLCs to the town of Orrington.

If the Department objects to the provision of these public records on the basis that they are not
subject to the FOAA or otherwise not subject to disclosure, please specify in writing the nature
of the material which the state refuses to provide and the legal basis for that denial within five
(5) days, pursuant to 1 M.R.S.A. §409.

Since the disclosure of such information is in the public interest, we ask that fees related to the
fulfillment of this request be waived.

Thank you for your time, and please let me know if | can answer any questions.
Sincerely,
Marie Weidmayer

Crime & Justice Reporter
Bangor Daily News



EXHIBIT

Town of Orrington
One Municipal Way
Orrington, ME 04474

Dear Chris Backman,

The Bangor Daily News respectfully requests that the town of Orrington provide a copy of,
pursuant to 1 M.R.S.A. §408, any and all contracts between the town and Eagle Point Energy
Center, or EPEC, and/or associated LLCs.

If the Department objects to the provision of these public records on the basis that they are not
subject to the FOAA or otherwise not subject to disclosure, please specify in writing the nature
of the material which the state refuses to provide and the legal basis for that denial within five
(5) days, pursuant to 1 M.R.S.A. §409.

Since the disclosure of such information is in the public interest, we ask that fees related to the
fulfillment of this request be waived.

Thank you for your time, and please let me know if | can answer any questions.
Sincerely,
Marie Weidmayer

Crime & Justice Reporter
Bangor Daily News



CONTAIl\iS NONPUBLIC DIGITAL INFORMATION
MAINE JUDICIAL BRANCH

BANGOR PUBLISHING COMPANY

D/B/A BANGOR DAILY NEWS Plaintiff “X” the court for filing:
[] Superior Court [] District Court
V. County: _PENOBSCOT
TOWN OF ORRINGTON Defendant Location (Town):
TOWN MANAGER, TOWN OF Address Docket No.:
ORRINGTON, ME 04474
SUMMONS
M. R. Civ. P. 4(d)

The Plaintiff has begun a lawsuit against you in the [_| District [y ] Superior Court, which holds sessions at
(street address) _ 78 EXCHANGE STREET , in the Town/City of
BANGOR , County of __ PENOBSCOT , Maine. If you
wish to oppose this lawsuit, you or your attorney MUST PREPARE AND SERVE A WRITTEN ANSWER to the
attached Complaint WITHIN 20 DAYS from the day this Summons was served upon you. You or your attorney
must serve your Answer by delivering a copy of it in person, by mail, or by email to the Plaintiff's attorney,
whose name and address, including email address appear below, or by delivering a copy of it in person or by
mail to the Plaintiff, if the Plaintiff's name and address appear below. You or your attorney must also file the
original of your Answer with the court by mailing it to: Clerk of [_] District [x] Superior Court,

78 EXCHANGE STREET ’ BANGOR , Maine _ 04401
(Mailing Address) (Town, City) (Zip)
before, or within a reasonable time after, it is served. Court rules governing the preparatlon and service of

Answers are found at www.courts.maine.gov.

IMPORTANT WARNING: If you fail to serve an answer within the time stated above, or if, after you answer,
you fail to appear at any time the Court notifies you to do so, a judgment by default may be entered against
you in your absence for the money damages or other relief demanded in the Complaint. If this occurs, your
employer may be ordered to pay part of your wages to the Plaintiff or your personal property, including bank
accounts and your real estate may be taken to satisfy the judgment. If you intend to oppose this lawsuit, do
not fail to answer within the requested time.

If you believe the plaintiff is not entitled to all or part of the claim set forth in the Complaint or if you believe
you have a claim of your own against the Plaintiff, you should talk to a lawyer. If you feel you cannot afford to
pay a fee to a lawyer, you may ask the clerk of court for information as to places where you may seek legal

assistance.

Date (mm/dd/yyyy): 04/22/2025
SIGMUND D. SCHUTZ gssg9  ([X Attorney for) Plaintiff (Seal of Court)
PRETI FLAHERTY LLP Bar # (if applicable)

P.O. BOX 9546 Address Q
PORTLAND, ME 04112 > /QJ(JJ! gqu

| i NJ
207-791-3000 SSCHMTZ@PRETE SRBRpe/Email Elerk

ADA Notice: The Maine Judicial Branch complies with the Americans with Disabilities Act (ADA). If you need a reasonzble
accommodation contact the Court Access Coordinator, accessibility@courts.maine.gov, or a court clerk.

Language Services: For language assistance and interpreters, contact a court clerk or inteipreters@courts.maine.ggv.

www.courts.maine.gov

CV-030, Rev. 07/18 Page 10f 2
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CONTAINS NONPUBLIC DIGITAL INFORMATION
MAINE JUDICIAL BRANCH

STATE OF MAINE

County

On (date) ~, I served the Complaint (and Summons, and Notice Regarding Electronic

Service) upon Defendant by
delivering a copy of the same at the following address:

[] to the above-named Defendant in hand.

D to (name) __, a person of suitable age and discretion
who was then residing at Defendant’s usual residence.

[ ] to (name) , who is authorized to receive service for
Defendant.

|:] by (describe other manner of service):

Date (mm/dd/yyyy): |

Deputy Sheriff Signature

Printed Name

Costs of Service: Agency

Service:
Travel:
Postage:
Other:

v |||

wr

Total

ADA Notice: The Maine Judicial Branch complies with the Americans with Disabilities Act (ADA). If you need a reasonable

accommodation contact the Court Access Coordinator, accessibility@courts.maine.gov, or a court clerk.
Language Services: For language assistance and interpreters, contact a court clerk or interpreters@courts.maine.gov.

CV-030, Rev.07/18 Page 2 of 2 www.courts.maine.gov
Summons




STATE OF MAINE SUPERIOR COURT
PENOBSCOT COUNTY, ss. Civil Action
Docket No. CV-

BANGOR PUBLISHING CO. d/b/a
BANGOR DAILY NEWS,

Plaintiff,
VERIFIED COMPLAINT
e (Injunctive Relief Requested)
TOWN OF ORRINGTON,
Defendant.

Plaintiff the Bangor Publishing Company d/b/a/ the Bangor Daily News (the “BDN")
files this Verified Complaint against Defendant the Town of Orrington (the “Town”), as
follows:

Introduction

1. This is a lawsuit to enforce the BDN’s right to inspect and copy public records
pursuant to Maine’s Freedom of Access Act (“FOAA”), 1 M.R.S. §§ 400-414. Pursuant to
FOAA, “a person has the right to inspect and copy any public record ... within a reasonable
time of making the request to inspect or copy the public record.” 1 M.R.S. § 408-A.

2. The BDN requested access to public records—a contract between the Town
and Eagle Point Energy Center LLC (“EPEC”), along with related payment records. EPEC
operates a trash incinerator plant located in the Town formerly known as the Penobscot
Energy Recovery Center or PERC, which was Maine’s first and largest such facility when it

opened.!

1 See https://epecmaine.com/about-epec/.

22930780.1



3. The plant shuttered in 2023. On information and belief, EPEC’s ownership is
split between the Town and a private owner that owns 75 percent. The Town also
converted $2 million in back taxes and other money that the Town had spent on the plant
into a mortgage that EPEC is supposed to pay monthly, according to the Town Manager.

4. Without access to the requested public records, it is unclear how much
taxpayer money is being spent on the plant, whether EPEC is paying its monthly mortgage
to the Town, and the precise contractual arrangements between the Town and EPEC.

5. The Town has constructively denied the BDN’s requests, claiming it could
take up to 6 months to provide a single contract. The last denial came on April 3, 2025.
Pursuant to 1 M.R.S. § 409(1), the BDN has filed this appeal within 30 calendar days of
receipt of the notice of the denial.

Parties

6. Plaintiff the Bangor Publishing Company is a Maine business corporation in

good standing doing business in Penobscot County. It publishes the Bangor Daily News, a

daily newspaper based in Bangor, Maine.

7 Defendant the Town of Orrington is a municipality in Penobscot County.
Jurisdiction and Venue
8. The Superior Court has jurisdiction over this action pursuant to 1 M.R.S. §

409(1) and other applicable law.

0. Venue is proper in Penobscot County pursuant to 14 M.R.S. § 505.

22930780.1



Statutory Priority of FOAA Claims

10.  This FOAA case has statutory priority such that it “may be advanced on the
docket and receive priority over other cases when the court determines that the interest of
justice so require” pursuant to 1 M.R.S. § 409(1).

The Town Denies Access to Public Records

11. On October 29, 2024, the BDN, through crime & justice reporter Marie
Weidmayer, requested that the Town provide (1) a copy of any invoices, receipts or other
records of payments from Eagle Point Energy Center, or EPEC, and/or associated LLCs to
the town of Orrington, and (2) any and all contracts between the town and Eagle Point
Energy Center, or EPEC, and/or associated LLCs. A true and accurate copy of the requests is
attached as Exhibit A.

12.  On November 6, 2024, the Town acknowledged the requests, but responded:
“Due to the ongoing litigation that the Town may or may not be involved with this matter,
we cannot provide an estimate when this material will be provided.” No records were
provided, and the Town declined to provide an estimate of when records would be
provided, if ever. A true and accurate copy of the Town’s responses is attached as Exhibit
B.

13.  Thereis no exception to FOAA making confidential municipal contracts or
records of payments to a municipality regardless of whether they may (or may not be)
relevant to any possible litigation. The denial is without just and proper cause.

14.  OnFebruary 27, 2025, the BDN, through undersigned counsel, followed up
with the Town and requested reconsideration of the Town’s response. A true and accurate

copy of the request for reconsideration is attached as Exhibit C.

-3-
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15.  Oninformation and belief, the BDN received no response despite
undersigned counsel leaving a voicemail for the Town Manager and sending emails on
March 7, 2025 and March 24, 2025.

16. On March 28, 2025, the BDN, through undersigned counsel, made a new
FOAA request, requesting the same documents. A true and accurate copy of this request is
attached as Exhibit D.

17.  Brenda Kielty, Maine’s Public Access Ombudsman, also contacted the Town
on March 28, 2025, seeking clarification on what legal basis supports delaying release until
an uncertain date in the future. A true and accurate copy of her email is attached as
Exhibit E.

18. The Town responded to the BDN on April 2, 2025, stating that fulfillment of
the request would take approximately 4-6 months “due to current staffing loads and
commitments.” The response is attached as Exhibit F.

19.  The BDN, through counsel, responded on the same day that 4-6 months was
an extremely long time, especially to provide a single contract.

20.  The Town Manager responded on April 3, 2025, that “I am currently in a
pretty difficult budget season, creating the Annual Town report, and gearing up for the
Annual Town meeting. It is how I have prioritized my time for roughly the next 3 months.”
A true and accurate copy of this email is attached as Exhibit G.

21. According to the Town’s website, the Annual Town meeting is scheduled for

June 2, 2025.2

2 See https://orrington.org/index.asp?Type=B_EV&SEC=3D14DDD8-7ADE-4534-8D2B-
DB36B7567C52&month=6&year=2025.

-4-
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22. According to the Town'’s website, in addition to the Town Manager Chris
Backman, others handling administration in the Town Office include Town Clerk Susan
Carson, Deputy Clerk Kelly Kobrin, and Deputy Clerk Julie Chaffee.3

23.  Therecords requested by the BDN are public records as defined by 1 M.R.S. §
402(3) and are not subject to any exemption.

24.  FOAA creates a statutory right to inspect public records within a reasonable
time of making the request. 1 M.R.S. § 408-A.

25.  The failure to provide public records within a reasonable time of making the
request violates FOAA and amounts to a denial of the request.

COUNT I: VIOLATION OF FOAA

26.  The BDN repeats and incorporates by reference all of the above paragraphs
of this Complaint.

27.  Maine’s FOAA provides that it is the “intent of the Legislature” that records
“be open to public inspection....” 1 M.R.S. § 401. To that end, “a person has the right to
inspect and copy any public record . .. within a reasonable period of time after making a
request to inspect or copy the public record” 1 M.R.S. § 408-A, unless a statutory exemption
applies. To promote the purposes of FOAA, the statute directs that its open records
requirement must be “liberally construed and applied.” 1 M.R.S. § 401.

28.  Under 1 M.RS. § 402(3), “public records” include “any written, printed, or
electronic data in the possession or custody of an agency or public official and relating to
the transaction qf public or governmental business.” The records requested by the BDN—

contracts and payment records involving the Town—fall squarely within this definition.

3 See https://orrington.org/index.asp?SEC=639565FF-575F-4070-A5E0-31DAB3C65CD8.
-5-
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29.  “The general rule under FOAA is that a municipality’s documents are public
records, ... so that its documents are subject to public inspection ....” Winifred B. French
Corp. v. Pleasant Point Passamaquoddy Rsrv., 2006 ME 53, 9, 896 A.2d 950.

30.  Contracts and invoices between the Town and EPEC are public records. See,
e.g., Town of Burlington v. Hosp. Admin. Dist. No. 1,2001 ME 59, § 18, 769 A.2d 857
(concluding that contract and compensation records were public records under FOAA).

31. Therequested records evidence legal obligations taken on by the Town and
public revenues and expenditures.

32.  Noexemption to FOAA applies to the requested records.

33.  Oninformation and belief, the requested records are immediately available
to the Town and could be quickly provided to the BDN. It is inconceivable that the Town
does not have ready access to its contract with EPEC given that it is currently obligated to
that contract, and it involves a major financial commitment and a large facility. It is likewise
inconceivable that the Town has no readily available records related to payments received
from EPEC.

34.  That EPEC-related records might be relevant to a possible legal dispute
betweeﬁ the Town and EPEC does not make the Town'’s contract with EPEC or records of
revenue from EPEC confidential.

35. By itsrefusal to provide the BDN with the requested public records within a
reasonable time and by indicating that the Town intends to withhold the records for up to
half a year—despite the apparent ready availability of the records and that it would likely

take minutes to find and provide them—the Town has violated FOAA.
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36. The remedy for the Town'’s failure to disclose the records is an order of
disclosure pursuant to 1 M.R.S. § 409(1).

37.  Where a municipality acts in the opposite manner to facilitating access to its
public records—by responding to a request dishonestly, for example, or by deliberately
and affirmatively impeding or thwarting valid requests for access—that is evidence of bad
faith. Hum. Rts. Def. Ctr. v. Maine Cnty. Commissioners Ass’n Self-funded Risk Mgmt. Pool,
2023 ME 56, T 25,301 A.3d 782.

38.  Oninformation and belief, the Town'’s refusal to comply with FOAA and
provide access to the documents sought by the BDN is willful and in bad faith, and the BDN
is entitled to recover its litigation expenses and reasonable attorneys’ fees. 1 M.R.S. §
409(4).

REQUESTED RELIEF

WHEREFORE, the BDN respectfully requests that this Court:

A. Declare that the Town of Orrington violated Maine’s FOAA and that it did so

in bad faith;
B. Declare that the documents sought by the BDN are public records;
C. Enter an “order for disclosure” pursuant to 1 M.R.S. § 409(1) requiring that

the Town provide the requested public records to the BDN and grant a temporary
restraining order and/or preliminary injunction compelling the Town to do so
immediately;

D. Award the BDN the costs of this proceeding, including reasonable attorneys’

fees, as permitted by FOAA, 1 M.R.S. § 409(4); and
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E. Grant the BDN such other and further relief as this Court may deem just and

proper.

DATED: April 22, 2025

Respectfully submitted,

/s/ Sigmund D. Schutz

Sigmund D. Schutz, Bar No. 8549
Alexandra Harriman, Bar No. 6172
Preti Flaherty LLP

One City Center

P.0. Box 9546

Portland, ME 04112-9546
207.791.3000

sschutz@preti.com
aharriman@preti.com

Attorneys for Plaintiff Bangor Publishing Company
d/b/a the Bangor Daily News
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VERIFICATION

I, Dan MacLeod, as the authorized agent of Bangor Publishing Company d/b/a the
Bangor Daily News, declare under penalty of perjury that the factual allegations of the
foregoing Complaint are true and correct, based on my personal knowledge, except where
alleged on information and belief in which case I believe them to be true.

Executed on April ZZ, 2025, at Bangor, Maine.

TB} shing Company
By:

Dan MatLéod

Executive Editor
As its authorized agent

STATE OF MAINE
Cumberiand, ss.

Personally appeared before me the above-named Dan MacLeod as the duly
authorized representative of Bangor Publishing Company, and made oath that the
statements made and verified by him herein are true and correct, based on his personal

knowledge, except where alleged on information and belief in which case he believes them
to be true.

DATED: Qpﬂ \ 22,2028
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