PretiFlaherty "

Augusta, ME

Concord, NH
Sigmund D. Schutz
sschutz@preti.com
207.791.3247 Washington, DC

Boston, MA

February 27, 2025
VIA EMAIL

Chris Backman, Town Manager
Town of Orrington

One Municipal Way

Orrington, ME 04474

RE: Bangor Daily News FOAA Request
REQUEST FOR RECONSIDERATION

Dear Mr. Backman:

On behalf of the Bangor Daily News (the “BDN”), I request reconsideration of your
response to the BDN'’s recent Freedom of Access Act (“FOAA”) requests. Your November 6,
2024 letter acknowledged the BDN'’s request for (1) any and all contracts between the
Town and Eagle Point Energy Center, or EPEC, and/or associated LLC'’s, to the Town of
Orrington; and (2) any invoices, receipts or other records of payments from Eagle Point
Energy Center, or EPEC, or associated LLC'’s, to the Town of Orrington. The Town denied
the requests “[d]ue to the ongoing litigation that the Town may or may not be involved
with this matter....” On that basis, no records were provided, and the Town declined to
provide an estimate of when any records would be provided, if ever.

Under FOAA “a person has the right to inspect and copy any public record ... within
areasonable time of making the request to inspect or copy the public record.” 1 M.R.S. §
408-A. “The general rule under FOAA is that a municipality’s documents are public records,
... so that its documents are subject to public inspection . ...” Winifred B. French Corp. v.
Pleasant Point Passamaquoddy Rsrv., 2006 ME 53, 19, 896 A.2d 950. The “the definition
given to the term ‘public record’ by § 402 is a very broad one, subject only to specific
exceptions.” Bangor Publ'g Co. v. Univ. of Maine Sys., No. CV-95-223, 1995 WL 870104, at *2
(Me. Super. Dec. 4, 1995). Contracts and invoices between the Town and Eagle Point Energy
Center are public records.! See, e.g., Town of Burlington v. Hosp. Admin. Dist. No. 1, 2001 ME
59, 118, 769 A.2d 857 (concluding that contract and compensation records were public
records under FOAA). These records evidence legal obligations taken on by the Town and
public revenues/expenditures. They are quintessential public records.

The Town cites no exception to FOAA for documents when the Town may (“or may
not”) be involved in ongoing litigation. See Springfield Terminal Ry. Co. v. Dep’t of Transp.,
2000 ME 126, 1 8-9, 754 A.2d 353 (courts “strictly any statutory exceptions” to FOAA, and

1 This is especially true where the facility is co-owned by the Town. See
https://epecmaine.com/about-epec/.
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“[t]he burden of proof falls on the agency to establish just and proper cause for the denial
of a [FOAA] request.”) (quotation marks omitted); M.R.Evid. 502(d)(6) (limiting scope of
privilege as between a public officer/agency and its lawyers). Indeed, FOAA contemplates
that records in court proceedings may be public records unless they fall within the scope of
a privilege. See 1 M.R.S. § 402(3)(B).

The records requested by the BDN are not in any way attorney-client privileged.
And they could not possibly fall within the scope of any privilege given that they were
exchanged between the Town and a third-party, the Eagle Point Energy Center and thus are
not confidential.

We ask that the Town to reconsider its position and review this matter with the
Town's attorney. The requested records can be provided directly to the BDN per their
request. I would be pleased to further discuss this matter and appreciate the Town'’s
consideration of the BDN's position.

Very truly yours,

)

4// -
Sigmund D. Schutz

SDS:aah

cc: Bangor Daily News
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March 28, 2025

VIA EMAIL AND FIRST CLASS MAIL

Chris Backman, Town Manager
Town of Orrington

One Municipal Way

Orrington, ME 04474

manager@orring;on.org

Re: Bangor Daily News FOAA Request

Dear Mr. Backman:

Please consider this to be a Freedom of Access Act request on behalf of our client,
the Bangor Daily News (the “BDN").

The BDN requests the following records:

1. any invoices, receipts or other records of payments from Eagle Point Energy
Center, or EPEC, and/or associated LLCs to the town of Orrington; and

2. any and all contracts between the town and Eagle Point Energy Center, or EPEC,
and/or associated LLCs.

These records were previously requested directly by the BDN. After Orrington
denied the request, I requested reconsideration for the reasons explained in my February
27,2025 letter (enclosed), but have received no response despite leaving a voice mail and
sending emails on March 7, 2025 and March 24, 2025.

The BDN is free to ask again for the same records. See Guy Gannett Pub. Co. v. Maine
Dep't of Public Safety, 555 A.2d 474, 476 (Me. 1989) (“A party seeking disclosure is free to
request the information more than once.”)

Pradl Flaherty
Safiveau & Pachios L1P
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I would be pleased to further discuss this request with you or the Town'’s counsel.
Thank you for your timely assistance with this request.

Very truly yours,

Sigmund D. Schutz
SDS:jac
Enclosure

cc: Bangor Daily News (via email)
Brenda Kielty, Esq. -- Maine FOAA Ombudsman (via email)

22861466.1



TOWN OF ORRINGION, MAINL

April 2, 2025

Sigmund D. Shutz

Preti Flaherty Beliveau & Pachios, LLP
PO Box 9546

Portland, ME 04112-9546

RE: FOAA request dated March 28, 2025
Dear Attorney Shutz,

Thank you for your recent FOAA request dated March 28, 2025 and this letter serves as a
formal confirmation on that request.

| understand that this request is on behalf of your client The Bangor Daily News. | understand
that you / they are requesting:

1. any invoices, receipts, or other records of payments from Eagle Point Energy Center
(EPEC) and/or associated LLCs

2. any and all contracts between the Town and Eagle Point Energy Center (EPEC)
and/or associated LLC’s.

We anticipate that the time involved with gathering the necessary materials with exceed the
statutory maximum time allowed before fees may be collected for FOAA requests and therefore
there will be a fee associated with this request as permitted.

We anticipate that this fee will NOT exceed one hundred ($100.00) dollars and the Town of
Orrington shall bill Preti Flaherty for the actual time expended on this request.

We anticipate that fulfillment of this request will take approximately four to six (4-6) months due
to current staffing loads and commitments. We anticipate that the latest this information will be
provided will be September 30, 2025.

If you have any further questions, please do not hesitate to contact me.

Sincerely,

Chris Backman
Town Manager

One Municipal Way ¢ Orrington, Maine 04474

Tel.: (207) 825 - 3340 » Fax.: (207) 825-4138 » Web Site, orrington.govoffice.com



TOWN OF ORRINGION, MAINL

April 2, 2025

Sigmund D. Shutz

Preti Flaherty Beliveau & Pachios, LLP
PO Box 9546

Portland, ME 04112-9546

RE: FOAA request dated March 28, 2025

Dear Attorney Shutz,

Thahk you for your recent FOAA request dated March 28, 2025 and this letter serves as a
formal confirmation on that request.

| understand that this request is on behalf of your client The Bangor Daily News. | understand
that you / they are requesting:

1. any invoices, receipts, or other records of payments from Eagle Point Energy Center
(EPEC) and/or associated LLCs
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Tel.: (207) 825 - 3340 » Fax.: (207) 825-4138 « Web Site, orrington.govoffice.com




M Gmaim Chris Backman <manager@orrington.org>

Schutz-BDN/Orrington

1 message

Kielty, Brenda <Brenda.Kielty@maine.gov> Fri, Mar 28, 2025 at 10:14 AM
To: "Manager@Orrington.Org" <Manager@orrington.org>
Cc: "SSchutz@preti.com" <SSchutz@preti.com>

Dear Town Manager Backman,

I received a complaint from Attorney Schutz on behalf of the Bangor Daily News regarding an October 29, 2024 Freedom of Access
Act (FOAA) request for contracts and records of payments by Eagle Point Energy Center to the Town of Orrington. Your November 6,
2024 acknowledgment of the request includes a fee estimate and a statement that a date of production cannot be determined due to the
possibility of ongoing litigation. There is no outright denial in the correspondence.

[ am not clear on the grounds the Town is asserting for withholding otherwise non-confidential records until the completion of
possible litigation. If there is some communication I have not reviewed or my understanding is not accurate, please let me know. I
would appreciate clarification on what legal basis supports delaying release until an uncertain date in the future.

Thank you,

Brenda

e BRENDA KIELTY | ASSISTANT ATTORNEY GENERAL
PUBLIC ACCESS OMBUDSMAN

OFFICE OF THE MAINE ATTORNEY GENERAL

6 STATE HOUSE Station | Aucusta, ME 04333
(207) 626-8577 (pirecT DIAL) | (207) 626-8800 (MAIN OFFICE)

brenda.kielty@maine.gov | www.maine.gov/foaa

Correspondence to and from this office is considered a public record and may be subject to a request under the Maine Freedom of
Access Act. Information that you wish to keep confidential should not be included in email correspondence.
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M G maiﬂ Chris Backman <manager@orrington.org>

Re: Schutz-BDN/Orrington

1 message

Chris Backman <manager@orrington.org> Fri, Mar 28, 2025 at 10:35 AM
To: "Kielty, Brenda" <Brenda.Kielty@maine.gov>
Cc: "SSchutz@preti.com" <SSchutz@preti.com>

Good morning,

Yes | received the FOAA request from attorney Shultz earlier this morning.
| have not received a response back from the Towns attorney as of yet.

I will fulfill the Towns obligation to provide a response to Attorney Schutz's FOAA within the time frame prescribed.
That response will also include a reasonable estimate of time required to fulfill the FOAA request.

Thanks for reaching out and your attention to this matter.

Chris Backman
Town Manager

Town of Orrington, ME
One Municipal Way
Orrington, ME 04474

Telephone (207) 825-3340 Ext 6
Fax (207) 825-4138

www.orrington.org

NOTICE: In accordance with 1 M.R.S. § 402(3) of Maine's Freedom of Access Act, any record (including this email) in the
possession or custody of a public official which has been received or prepared for use in connection with the transaction
of public or governmental business or contains information relating to the transaction of public or governmental business
may constitute a public record. There are very few exceptions. For more information, please visit www.maine.gov/foaa.

On Fri, Mar 28, 2025 at 10:14 AM Kielty, Brenda <Brenda.Kielty@maine.gov> wrote:

Dear Town Manager Backman,

I received a complaint from Attorney Schutz on behalf of the Bangor Daily News regarding an October 29, 2024 Freedom of
Access Act (FOAA) request for contracts and records of payments by Eagle Point Energy Center to the Town of Orrington. Your
November 6, 2024 acknowledgment of the request includes a fee estimate and a statement that a date of production cannot be
determined due to the possibility of ongoing litigation. There is no outright denial in the correspondence.

I am not clear on the grounds the Town is asserting for withholding otherwise non-confidential records until the completion of
possible litigation. If there is some communication I have not reviewed or my understanding is not accurate, please let me know. I
would appreciate clarification on what legal basis supports delaying release until an uncertain date in the future.

Thank you,

Brenda



BRENDA KIELTY | ASSISTANT ATTORNEY GENERAL
PUBLIC ACCESS OMBUDSMAN

OFFICE OF THE MAINE ATTORNEY GENERAL

6 State House Station | Aucusta, ME 04333
(207) 626-8577 (precT DIAL) | (207) 626-8800 (MAIN OFFICE)

brenda kielty@maine.gov | www.maine.gov/foaa

Correspondence to and from this office is considered a public record and may be subject to a request under the Maine Freedom
of Access Act. Information that you wish to keep confidential should not be included in email correspondence.



N Gmai i Chris Backman <manager@orrington.org>

RE: Schutz-BDN/Orrington

1 message

Schutz, Sigmund D. <SSchutz@preti.com> Wed, Apr 2, 2025 at 5:41 PM
To: Chris Backman <manager@orrington.org>

Cc: "Charron, Jean A." <JCharron@preti.com>, Dan MacLeod <dmacleod@bangordailynews.com>, “Kielty, Brenda"
<Brenda.Kielty@maine.gov>, "Harriman, Alexandra A." <AHarriman@preti.com>

Chris:
I hope we can reduce the burden on Orrington.
Would you have time tomorrow or Friday for a call to discuss this request? 4-6 months is an extremely long time.

Is the Town using accounting or finance software? Can the Town simply provide a report with the dates, amounts of
payments from this entity? The Town's relationship with this entity is not old, so it's hard to understand how this would
be so burdensome or time consuming.

| assume the contract is not hard to locate. Can the Town provide this by email to me tomorrow? There's no need to
wait for the payment records before this is provided.

I look forward to hearing from you.

-Sig Schutz

Sigmund D. Schutz
207.791.3247 Tel
207.232.3045 Cell
sschutz@preti.com

Bio | LinkediIn | preti.com

PretiFlaherty

One City Center

P.O. Box 9546

Portiand, ME 04112-9546

From: Chris Backman <manager@orrington.org>

Sent: Wednesday, April 2, 2025 4:48 PM

To: Kielty, Brenda <Brenda.Kielty@maine.gov>

Cc: Schutz, Sigmund D. <SSchutz@preti.com>; Charron, Jean A. <JCharron@preti.com>
Subject: Re: Schutz-BDN/Orrington

Note: *** This email originated from outside of Preti. Please do not click on any links or open attachments
unless you can verify the sender and content.***



M G mal y Chris Backman <manager@orrington.org>
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RE: Schutz-BDN/Orrington

1 message
Schutz, Sigmund D. <SSchutz@preti.com> Fri, Apr 4, 2025 at 11:00 AM
To: Chris Backman <manager@orrington.org>

Cc: "Charron, Jean A." <JCharron@preti.com>, Dan MaclLeod <dmacleod@bangordailynews.com>, "Kielty, Brenda"
<Brenda.Kielty@maine.gov>, "Harriman, Alexandra A." <AHarriman@preti.com>

There is a statutory mandate enforceable by penalties and attorneys’ fees to respond to FOAA requests within a
reasonable period of time. 3 months is not a reasonable period of time. Perhaps one of the three clerks in the Town
office could lend a hand?

Sigmund D. Schutz
PretiFlaherty

From: Chris Backman <manager@orrington.org>

Sent: Thursday, April 3, 2025 11:04 AM

To: Schutz, Sigmund D. <SSchutz@preti.com>

Cc: Charron, Jean A. <JCharron@preti.com>; Dan MacLeod <dmacleod@bangordailynews.com>; Kielty, Brenda
<Brenda.Kielty@maine.gov>; Harriman, Alexandra A. <AHarriman@preti.com>

Subject: Re: Schutz-BDN/Orrington

Note: *** This email originated from outside of Preti. Please do not click on any links or open attachments
unless you can verify the sender and content.***

| am currently in a pretty difficult budget season, creating the Annual Town report, and gearing up for the Annual Town
meeting.

It is how | have prioritized my time for roughly the next 3 months.

Chris Backman
Town Manager

Town of Orrington, ME
One Municipal Way
Orrington, ME 04474

Telephone (207) 825-3340 Ext 6
Fax (207) 825-4138

www.orrington.org



NOTICE: In accordance with 1 M.R.S. § 402(3) of Maine's Freedom of Access Act, any record (including this email) in the
possession or custody of a public official which has been received or prepared for use in connection with the transaction
of public or governmental business or contains information relating to the transaction of public or governmental business
may constitute a public record. There are very few exceptions. For more information, please visit www.maine.gov/foaa.

On Wed, Apr 2, 2025 at 5:41 PM Schutz, Sigmund D. <SSchutz@preti.com> wrote:
Chris:

| hope we can reduce the burden on Orrington.

Would you have time tomorrow or Friday for a call to discuss this request? 4-6 months is an extremely long time.

Is the Town using accounting or finance software? Can the Town simply provide a report with the dates, amounts of
payments from this entity? The Town'’s relationship with this entity is not old, so it's hard to understand how this
would be so burdensome or time consuming.

| assume the contract is not hard to locate. Can the Town provide this by email to me tomorrow? There’s no need
to wait for the payment records before this is provided.

| look forward to hearing from you.

-Sig Schutz

Sigmund D. Schutz
207.791.3247 Tel
207.232.3045 Cell
sschutz@preti.com

Bio | LinkedIn | preti.com

PretiFlaherty

One City Center

P.O. Box 9546

Portland, ME 04112-9546

From: Chris Backman <manager@orrington.org>

Sent: Wednesday, April 2, 2025 4:48 PM

To: Kielty, Brenda <Brenda.Kielty@maine.gov>

Cc: Schutz, Sigmund D. <SSchutz@preti.com>; Charron, Jean A. <JCharron@preti.com>
Subject: Re: Schutz-BDN/Orrington

Note: *** This email originated from outside of Preti. Please do not click on any links or open attachments
unless you can verify the sender and content.***

Good afternoon,



Attached please find the Towns confirmation letter of the FOAA request dated 3-28-25.

If you need additional information, please feel free to contact me at any time.

Chris Backman
Town Manager

Town of Orrington, ME
One Municipal Way
Orrington, ME 04474

Telephone (207) 825-3340 Ext 6
Fax (207) 825-4138

www.orrington.org

NOTICE: In accordance with 1 M.R.S. § 402(3) of Maine's Freedom of Access Act, any record (including this email) in
the possession or custody of a public official which has been received or prepared for use in connection with the
transaction of public or governmental business or contains information relating to the transaction of public or
governmental business may constitute a public record. There are very few exceptions. For more information, please
visit www.maine.gov/foaa.

On Fri, Mar 28, 2025 at 10:14 AM Kielty, Brenda <Brenda.Kielty@maine.gov> wrote:

Dear Town Manager Backman,

I received a complaint from Attorney Schutz on behalf of the Bangor Daily News regarding an October 29, 2024 Freedom of
Access Act (FOAA) request for contracts and records of payments by Eagle Point Energy Center to the Town of Orrington. Your
November 6, 2024 acknowledgment of the request includes a fee estimate and a statement that a date of production cannot be
determined due to the possibility of ongoing litigation. There is no outright denial in the correspondence.

I am not clear on the grounds the Town is asserting for withholding otherwise non-confidential records until the completion of
possible litigation. If there is some communication I have not reviewed or my understanding is not accurate, please let me know.
I would appreciate clarification on what legal basis supports delaying release until an uncertain date in the future.

Thank you,

Brenda



BRENDA KIELTY | ASSISTANT ATTORNEY GENERAL
PUBLIC ACCESS OMBUDSMAN

OFFICE OF THE MAINE ATTORNEY GENERAL

6 STATE HOUSE Station | AucusTa, ME 04333
(207) 626-8577 (pirecT pIAL) | (207) 626-8800 (MAIN OFFICE)

brenda.kielty@maine.gov | www.maine.gov/foaa

Correspondence to and from this office is considered a public record and may be subject to a request under the Maine
Freedom of Access Act. Information that you wish to keep confidential should not be included in email correspondence.

This E-Mail may contain information that is privileged, confidential and / or exempt from discovery or disclosure under applicable law.
Unintended transmission shall not constitute waiver of the attorney-client or any other privilege. If you are not the intended recipient
of this communication, and have received it in error, please do not distribute it and notify me immediately by E-mail at
sschutz@preti.com or via telephone at 207.791.3000 and delete the original message. Unless expressly stated in this e-mail, nothing in
this message or any attachment should be construed as a digital or electronic signature or as a legal opinion.

This E-Mail may contain information that is privileged, confidential and / or exempt from discovery or disclosure under applicable law.
Unintended transmission shall not constitute waiver of the attorney-client or any other privilege. If you are not the intended recipient of
this communication, and have received it in error, please do not distribute it and notify me immediately by E-mail at sschutz@preti.com or

via telephone at 207.791.3000 and delete the original message. Unless expressly stated in this e-mail, nothing in this message or any
attachment should be construed as a digital or electronic signature or as a legal opinion.



M G Ma i|] Chris Backman <manager@orrington.org>

Re: Inquiry from BDN

1 message

Chris Backman <manager@orrington.org> Fri, Apr 11, 2025 at 3:37 PM
To: Marie Weidmayer <mweidmayer@bangordailynews.com>

| have no additional comments to add.
| think my initial response to the FOAA requests was not a denial of access, but not able to provide an estimated time
frame.

Subsequent FOAA request responses on the BDN's behalf via Preti Flaherty have resolved that estimated time frame
unknown.
| can assume that Attorney Shutz has shared that information with you.

Chris Backman
Town Manager

Town of Orrington, ME
One Municipal Way
Orrington, ME 04474

Telephone (207) 825-3340 Ext 6
Fax (207) 825-4138

www.orrington.org

NOTICE: In accordance with 1 M.R.S. § 402(3) of Maine's Freedom of Access Act, any record (including this email) in the
possession or custody of a public official which has been received or prepared for use in connection with the transaction
of public or governmental business or contains information relating to the transaction of public or governmental business
may constitute a public record. There are very few exceptions. For more information, please visit www.maine.gov/foaa.

On Fri, Apr 11, 2025 at 2:27 PM Marie Weidmayer <mweidmayer@bangordailynews.com> wrote:
Hi Chris,

| wanted to follow up after talking with a member of the select board who said all communication goes through you. My
deadline for this story is 4:30 today. Will you have a response?

-Marie

On Fri, Apr 11, 2025, 11:03 AM Marie Weidmayer <mweidmayer@bangordailynews.com> wrote:
Good morning Chris,

I hope your week is going well! I'm writing an article about EPEC, Orrington and the months long attempt to get public
documents.

| understand you've been in direct contact with Sigmund Schutz. I'm doing an update on the status of the plant and
the information we know about the town's relationship with EPEC.

Do you have any comment about our FOAA request or the town's relationship with EPEC?

Thank you,
Marie
Marie Weidmayer

Crime and Justice Reporter
Bangor Daily News



207-990-8027
(She/Her)



